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The Center for Clean Air Policy (CCAP or the Ceptaanages a multi-stakeholder
climate policy dialogue, the Climate Policy Initisg, or CPI, that is seeking to (1) craft
and recommend key elementsaafiational climate strategy that is effective and
politically viable; and (2) educatesy industry and government officials on the scope
the climate problem, approaches being taken, amgeraf solutions for addressing
greenhouse gas (GHG) mitigation and climate adiaptaflhe industry, state and
environmental group members of CCAP’s Climate Bdigtiative discussed alternative
options for regulating GHGs under the Clean Air patsuant to the Supreme Court’s
decision in Massachusetts v. EPA.

This paper seeks to outline a workable, pragmgicaach to regulating GHGs under the
Clean Air Act which would better address the inséseof a wide variety of stakeholders
than other possibilities for regulating GHGs untther Act. It aims to reflect good

climate policy while satisfying the requirementgioé Clean Air Act and the Supreme
Court ruling in Massachusetts v. EPA. Many of ithess in this paper are drawn from
discussions with stakeholders who participate ilA€G national climate policy

dialogue. However, members of the dialogue didreath a consensus opinion on a
preferred approach for using the Clean Air Actdduce greenhouse gas emissions. The
opinions expressed in this paper are those ofuttemaand CCAP, and do not necessarily
represent the views of any company or organizatiealved in the dialogue managed by
the Center.



Executive Summary:
A Pragmatic Approach to Requlating GHGs Under the @A is Needed

Recent court decisions and pending legal procesdeguire the Environmental
Protection Agency (EPA) to make decisions undeGlean Air Act (CAA, or the Act)
on whether greenhouse gas (GHG) pollution endarmérc health and welfare.
Governmental and academic research on greenhosss gad climate change has
extensively documented both current and projectgzhcts of increasing greenhouse gas
concentrations, including: rising temperaturestekated deaths, harm to farming and
forestry, increased frequency and severity of hiisasters, and loss of low-elevation
land areas to a rising sea level. In the contétttis scientific information, the only
plausible conclusion is that GHG emissions do @odanger to health and welfare.
Should a positive endangerment finding be madeAttavould require EPA to regulate
emissions sources under several CAA authorities.

The Clean Air Act includes a comprehensive andliot&ing set of authorities for
addressing dangerous air pollution emissions frarargety of sources using different
regulatory means. The Act has a proven histosfiefctively reducing pollution and
improving air quality. At the same time, when thet was last amended nearly two
decades ago, some of the newer ideas now favoreddacing transboundary pollutants
were just emerging and have not been fully integgtatto the statute. Further, CAA
authorities did not fully contemplate the needegulate pollutants which are globally
well-mixed, have a long atmospheric lifetime, andteed in high mass quantities, as is
the case for carbon dioxide. While regulatory apsi under the Clean Air Act lack the
flexibility to achieve the most efficient outcomeasssible under a well-designed cap-and-
trade program, some authorities under the CAA, sssctechnology-based performance
standards, can be implemented in ways that redtis@s&t a reasonable cost. Other
CAA authorities, including some that are automdiydaiggered by an endangerment
finding, are not well suited to reducing GHGs antl iequire careful implementation to
avoid unreasonable effects.

A preferable outcome would be for Congress to pasg comprehensive market-based
climate legislation which establishes a carboneptizoughout the economy and also
implements complementary policies and measuresveMer, while significant forward
momentum now exists for legislative action, thadkgive process is likely to be time-
consuming, and no one can guarantee when a bilitrhigpassed. In the interim, the
administration will need to make an endangermenlifig and implement the programs
required by the Clean Air Act. It should do saipragmatic way, focusing on
authorities with the best potential for cost-effesly reducing GHG emissions. To the
extent allowed by law, the administration shoultbtaair pollution programs to the
physical characteristics of CO2 and other greenhgases. Along these lines, the main
findings and recommendations of this paper reggrgarticular authorities are
summarized below.



National Ambient Air Quality Standards (NAAQS)

The NAAQS program is designed to address localpmldition problems with short
atmospheric lifetime. By contrast, CO2 emissiarsgobally well-mixed and have a
long atmospheric lifetime. Because of the localizempliance requirements,
relatively short statutory deadlines, and lengégutatory development process, it
would not be appropriate to regulate CO2 under NSAQ

Some find the NAAQS provisions attractive for GHi@cause of their potential to
incorporate state and local initiatives into nagibclimate policy. Such an approach
might be possible should the NAAQS be construateigims of pollution emissions
rather than ambient concentration. However, arssions-based approach would be
vulnerable to legal challenge.

Technology-Based Performance Standards

New Source Performance Standards (NSPS, Sectigrahiilvehicle emissions
standards (Section 202) could feasibly be impleegtand could effectively achieve
emissions reductions among major stationary sowcdsehicles.

The degree of emissions reductions achievable Udeleiions 111 or 202 will depend
upon available and demonstrated technologies drat obnsiderations, including
cost. Deciding on the proper level for performast@ndards will be controversial
and have important impacts on emissions, atmospleadings, energy and
transportation systems. The EPA should coordiwéteother relevant agencies in
setting regulations, and use collaborative staldgralegotiation processes when
possible.

Some stakeholders prefer climate policy optionsclaire not authorized under the
performance standard authorities of the Act. Caflazes are not authorized under
section 111. Cap-and-trade may be authorizedywbutd face legal challenges (as
other administratively implemented market systemgehincluded CAIR and
CAMR). If cap-and-trade were authorized underisact11, allowances could not
be auctioned. To use either an emissions tax atlawance auction, new legislation
would be needed.

One innovative way to achieve the advantages oketdrased approaches with the
legal certainty of traditional regulations wouldtioeuse a cap-and-trade program with
a performance standard backstop. The performaandard would provide an
effective policy should the market system be ovedd. This approach would also
demonstrate the ability of the market system taeaehequal or greater emissions
reductions at a lower cost when compared with perémce standards.

Permitting Programs

The Prevention of Significant Deterioration (PSDY&itle V permitting programs
should not be applied to small sources not alreathyect to CAA permitting
requirements in the source-by-source manner redjuineer the Act. Individual
permitting of small sources would be expensive avetly burdensome as a
mitigation strategy. Further, while many small sms, such as multi-family



residential units or commercial buildings emit mthran the statutory limit of 250
tons of CO2 per year, they do not meet the intéttie@“major source” definition
since these sources are so numerous. Statutangetahould be pursued to ensure
small sources do not need permits intended for nsajorces.

To the extent that small sources must acquire R&Dldle V permits, streamlined
procedures might be used for these sources usmgy@eaequirements. General
permits have been successfully used for other enwiental permitting programs
involving large numbers of sources, such as coastm site runoff under the Clean
Water Act. However, the CWA specifically authoszgeneral permits, whereas the
Clean Air Act does not.



Introduction

On July 11, 2008, the Environmental Protection AgyefEPA) released an “Advanced
Notice of Proposed Rulemaking” (ANPR) requestingiozents on many possible ways
that greenhouse gas emissions could be regulatézt thre Clean Air Act (see the
appendix for a summary of major provisions). Th&ae was released as part of the
EPA'’s response to the landmark Supreme Court decisiMassachusetts v. EPA. In
that case, the Court ended a decade-long legé¢ Ibgtruling that the EPA has authority
to limit carbon dioxide emissions from vehicles anthe Clean Air Act. The
consequences of such an action go beyond justleshlmowever.

The Clean Air Act established a complex and intskilog set of mechanisms for
regulating pollutants from a wide range of emissisaurces. EPA has conducted
hundreds of rulemakings to implement the Act. Respbility is divided between state
agencies and the EPA. This structure was purplbgelesigned to ensure that pollution
problems are addressed comprehensively, fromlallaat source categories. It also
means that many sections of the Act could be agipliécto GHG regulation.

The ANPR explores a wide range of legal authorgies regulatory designs that could be
relevant to greenhouse gases. The staff analgsizides how each authority in the Act
could be applied to those emissions. To give aesehthe breadth, the following table
lists authorities and the relevant sections ofAbethat are discussed in the notice.

Mobile sources, Title Il Stationary Sources, Titld Ozone, Title VI
New motor vehicles, 202(a) NAAQS, 107-110 Sectitb 6
Non-road vehicles, 213 Performance standards, 111 ectidh 612
Aircraft engines, 231 Hazardous Air Pollutants, 112

Fuels and additives, 211 Special incinerator prowss 129

Stakeholders have taken a variety of positionggponse to the prospect of climate
legislation and regulations under the Clean Air,Aetlecting alternative views of
complex policy, legal and political consideratiorinvironmental groups usually favor
both regulatory and legislative action based om#wd to address this pressing
environmental problem. Most companies supportaragirade or carbon tax legislation
as superior to regulation of GHGs under the ClearAdt. Many companies see climate
policy as inevitable and want predictable and fideicompliance requirements with
realistic timetables and mitigation targets. Sampanies see the endangerment
finding coming and see value to looking at the noost-effective and legally defensible
regulatory pathways. Others oppose climate pdaltygether as too costly in
comparison to the benefits of reducing GHG emissiofhese debates continue to play
out as Congress considers new legislation andaheschear a variety of challenges to
agency decisions and permits.

This paper seeks to outline a workable, pragmairaach to regulating GHGs under the
Clean Air Act which would better address the ind¢éseof a wide variety of stakeholders
than other possibilities for regulating GHGs untiher Act. The approach presented aims



to be consistent with good climate policy and $atise requirements of the Clean Air
Act and the Supreme Court ruling in MassachusetEPA.

I. Should GHGs be regulated under the Clean Air Ac?

U.S. Government science has described the dangeissed by global warming
Current research on greenhouse gases and climatgelhas extensively documented
both current and projected impacts of increasimggnouse gas concentrations due to
emissions, including: rising temperatures, heateel deaths, harm to farming and
forestry, increased frequency and severity of iisasters, and loss of low-elevation
land areas to a rising sea level. This work hanhlm®mpleted by a variety of official
bodies, including the Intergovernmental Panel am@ie Change, the U.S. Climate
Change Science Program, the National Oceanic amdb#heric Administration, the
U.S. Environmental Protection Agency, and the Ib&artment of Energy. In the
context of these scientific publications, the gollgusible conclusion is that GHG
emissions do pose a danger to health and welfdne. ANPR describes some of this
science, which would likely be the basis of theagerment determination. The basic
construction of the Clean Air Act is that when darays air pollution problems are
scientifically documented, regulations must beeskto address those emissions.

EPA is likely required by law to requlate GHGs unde the Clean Air Act

Recent court decisions and pending legal procestiiequire the EPA to make decisions
under the Clean Air Act (CAA, or the Act) on whetlgegeenhouse gas (GHG) pollution
endangers public health and welfare. Should aigesgndangerment finding be made
for GHGs, the Act would impose a number of requigats that EPA regulate various
emissions sources. Whether or not oheosego regulate GHGs under the Clean Air
Act is not a matter of agency discretion. Thewttal language of the Act combined
with current scientific research will likely reqaithat GHGs be regulated under the Act,
although there is significant latitude in preciskbw those regulations are formulated.

CAA reqgulation of GHGs will be imperfect, but that doesn’t justify ignoring the Act

A literal implementation of every regulatory progralescribed in the Clean Air Act
would result in an overly costly and restrictivé gerules. CO2, the primary greenhouse
gas, has different physical characteristics thaergpollutants regulated under the Clean
Air Act. The differences between CO2 and othefytahts include: CO2 is longer-lived
and globally well-mixed; CO2 emissions are ubiqu#@nd closely tied to many forms
of economic activity; and sources generally emiyéa quantities of CO2 than other
pollutants. These differences between CO2 and gitikitants imply differences in the
policy mechanisms and designs that will be mogedub reducing emissions. The
structure of the National Ambient Air Quality Stamds (NAAQS) program makes it
suited to localized pollution problems with a redaty short atmospheric lifetime. The
Prevention of Significant Deterioration (PSD) ahd Title V permitting programs have

! Massachusetts v. EPA, Deseret Power, Desert RowkePand NY v. EPA, among others.



specific threshold levels with very different ingations for CO2 than they have for other
pollutants which are emitted in lower quantities.

Popular conceptions of good climate policy havengea since key portions of the Act
were written. Key CAA sections were first drafiadche 1970s, and the last time the Act
was amended was in 1990 when market-based meclsawsre used for the first time.
Market-based mechanisms are now the preferredypmliechanism for many pollution
problems, but this changing consensus has notredlected in statute. For this reason,
EPA has lost two important court cases in whigoiight to implement market systems
administratively.

Between the differing physical characteristics @2Cand the time that has elapsed since
key sections of the Act were written, it is litth@nder that the programs described in the
Act do not fit current views of an appropriate cita policy package. This leads to a
basic question: when the law prescribes less @feepblicy approaches, how should the
law be carried out? This paper adopts a pragrapgicoach, suggesting where the Act
could effectively reduce emissions and balancind lkee prescriptions and purposes of
the law. Where possible, the recommendations porate current notions of optimal
climate policy.

II. How well do CAA stationary source programs “fit” the GHG problem?

The Clean Air Act contains several alternative paogs for addressing pollutant
emissions from stationary sources. The three magrams are National Ambient Air
Quality Standards (NAAQS, section 108-110), NewrSewerformance Standards
(NSPS, section 111), and Hazardous Air Pollutads_s, section 112). The following
sections evaluate the “fit” of each of these praggdo the GHG problem. Since lawsuits
have been a driving factor in regulation of GHGdemhe Clean Air Act, legal issues
involved in utilizing the different programs aresdissed.

Setting NAAQS would not be well suited to reducin@gsHGs

The National Ambient Air Quality Standards progrand the resulting state
implementation plans (SIPs) are often called thre cbthe Clean Air Act. This section
of the Act is geared towards addressing pollutdr@shave a short atmospheric lifetime
and primarily affect areas close to the emittingrees. It calls on the EPA to establish
national science-based standards for ambient pwil@ind requires states that fail to meet
the standards to put forward measures and plaaigaio those air quality standards over
specified timelines. Some find the NAAQS provisiaitractive for CO2 because it
allows states the flexibility to tailor programstte@ir own circumstances and to
incorporate existing state and local initiativéme mitigation approaches are most
appropriately implemented at the local level, saslransportation planning designed to
reduce emissions. Others appreciate the flexhlithin the NAAQS programs to
establish linked cap-and-trade programs acrossssthat adopt consistent rules.
However, there are several key challenges in usie@verall NAAQS framework for
CO2, making it hard to realize these benefits.




A first set of challenges are the requirementfhiéndesign of the NAAQS standards, and
the timeline for their attainment. If a standascekstablished according to the ambient
concentration of CO2 and other GHGs in each stla¢®, those states would be held
responsible for achieving concentration reductiover a five to ten year timeframe.
This would be an unattainable compliance requirdrfaerstates. CO2 is long-lived and
globally well mixed, meaning that only a small partage of the CO2 pollution in the
ambient air of a particular state is due to emissia that state. (While ozone and
mercury pollution are subject to interstate andchaylebal transport, in each case there is
often a sizeable local contribution.) To insistth state achieve a particular ambient
concentration standard for CO2 would misalign deninaking power and outcome
metrics. Some experts have suggested that EPA couktruct standards in terms of
aggregate emission loadings rather than the usolgileait concentration method. |If this
alternate approach were used, state and locat®ffould be incorporated into national
policy through the SIP process. However, this agpin would also risk having the
courts (with their increasingly strict interpretats) nullify the new regulations.

The second set of challenges involves the likedjfecttiveness of the NAAQS process as
a means of reducing GHG emissions promptly andeifsttively. The Act prescribes a
lengthy two-step rulemaking process to set starsdand establish regulations to meet the
standards which would delay effective action whempared with other sections of the
Act.?> Once states have put their plans in place, diffeapproaches could lead to
multiple bureaucracies and inefficiencies for reged industries. Some past analyses of
Clean Air Act implementation have concluded thagrefor “traditional pollutants” like
smog and ozone, the most effective actions have theeved from national technology-
based standards rather than state-by-state managpiaes®

Unclear whether EPA could be forced to set NAAQS foGHGs

There are outstanding legal arguments over whethersuit could force the EPA to set
NAAQS for GHGs, should an endangerment finding lz@lenfor GHGs in the context of
another section of the Clean Air Act. Some envmental groups have argued that EPA
can avoid setting NAAQS, while some traditionallgd-market groups have argued that
EPA will have no choice but to regulate GHGs urdaAQS *

The arguments that EPA will not have to set NAAQEGHGs are based on agency
discretion. Section 108(a)(1) establishes thraer@ for listing air pollutants to be
regulated through NAAQS: 1) endangerment to puldialth or welfare, 2) numerous or
diverse sources, and 3) pollutants “for which [#teministrator] plans to issue air quality

2 Rule development, area designation, and stateeimghtation plan development can take five to temsye
or more. For example, the 2008 revised eight-loaone standards anticipated a five year intervatden
promulgation of a final standard and finishing SIX02 would likely take much longer due to the
controversial nature of GHG mitigation and the ézdevel of agency experience in controlling CO2.

% Schoenbrod, Schwartz and Sandler, “Air PollutBnilding on the Successes”, conference paper ds par
of the “Breaking the Logjam” projectttp://www1.law.nyu.edu/conferences/btl/papers.html

* See for example, testimony before the House EnengyCommerce Hearing, “Strengths and Weakness
of Regulating Greenhouse Gas Emissions Using Bgistlean Air Act Authorities” on April 10, 2008,
witnesses David Doniger of the Natural Resourceem® Council and Peter Glaser of Troutman Sanders




criteria under this section.” Agency discretionynadlow it simply not to “plan” to set
NAAQS, and thus avoid triggering the related regmuments for GHGs. Proponents of
this argument point to Chevron v. NRDC, a landnfaukbreme Court decision in 1984,
wherein the court expanded its view of agency dismn in the construction of rules
enacting statutes. Unlike many issues of disanetiowever, this particular issue has
been directly dealt with before, however, in NRDOyain. That case was over the issue
of whether EPA could choose not to set NAAQS fadle In that case, the court did not
allow agency discretion, saying “If the EPA intexfation were accepted and listing were
mandatory only for substances “for which (the Adistirmtor) plans to issue air quality
criteria...”, then the mandatory language of (seqtid8(a)(1)(A) would become mere
surplusage”

Despite NRDC v. Train, it is hard to imagine thatoaurt would force the EPA to set
NAAQS for CO2 based on practical considerationgstHead is the only pollutant that
has been added to the NAAQS program since thetévir@ originally listed in the
legislation in the 1970 CAA. If NAAQS were always required, why have not more
NAAQS been sef?In fact, although NAAQS for lead were not speifin the
legislation, the Senate committee report for the018AA specifically mentioned lead as
a pollutant which the committee expected the Aatdotrol in the future. Second, for the
reasons listed above, the NAAQS program would Bethup unattainable goals and be
ineffective in reducing GHG emissions in comparigoth other authorities under the
Act. Why would the court force EPA to use NAAQSt ifvere already moving forward
with more suitable regulatory programs?

NSPS could workably be applied to GHGs

Section 111 authorizes EPA to set new source paence standards (NSPS) for
emissions from new sources based on best dematstesthnology. It also requires the
EPA to direct states to set standards for exissmgces based on the NSPS. In setting
existing source standards, states may accountféailay’s remaining useful life.
Section 111 offers considerable flexibility to ERAdefining standards, making it more
feasible to apply this section to GHGs than moesgriptive CAA programs. EPA
would have flexibility to apply standards to relavatationary sources; it is free to use
any of the 70 existing NSPS categories or defirve cegegories for the purpose of GHG
standards. Unlike HAPs or PSD, there is no stagudefinition of what sources must be
subject to NSPS. EPA stated in the ANPR its bétat a cap-and-trade program could
be implemented under NSPS authority.

Whether a standards-based or market-based progrased, section 111 authorities
could be workably applied to GHGs. At a minimuargle sources such as power plants,

> NRDC v. Train, 545 F.2d 320

® The original pollutants listed in the 1970 CAA armenents were carbon monoxide, nitrogen dioxide,
sulfur dioxide, total suspended particles, hydrboas, and photochemical oxidants. Since then,esesd
added and hydrocarbons were removed. In addiibal, suspended particles became particulate matter
PM10 and PM2.5 standards, NO2 was broadened to Bi@kpzone replaced photochemical oxidants.

" In contrast to the NAAQS program, the list of haloais air pollutants has grown quickly. In 1973, i
consisted of 3 pollutants, which had grown to 8utahts by 1984. The 1990 CAA amendments liste®l 18
hazardous air pollutants.



refineries, and industrial boilers could be requiite use the newest and most efficient
technologies. Arguments would arise over whetleban capture and storage
technology is adequately “demonstrated” and theeefbould be required for new
sources. It is impossible to predict how theseiamgnts would be resolved; the result
would determine the degree of emissions reduchahdection 111 programs would
achieve. This type of issue has long been litdjatea CAA context. Although the

extent of emissions reductions is unclear, it waddertheless be feasible to use section
111 NSPS authority to regulate stationary souré€sHG emissions.

Unclear whether cap-and-trade is authorized underection 111

There are legal arguments over whether cap-ane-tsaguthorized under section 111, as
a type of “performance standard.” The EPA belighas section 111 gives it authority to
implement a cap-and-trade program. Previously, BR¥nulgated a trading program for
mercury under section 111, the Clean Air MercuryeRCAMR). CAMR was
subsequently overturned, but on different legaligrs® The legality of cap-and-trade
under section 111 is thus still unsettled. Regaslla trading program implemented
under this authority would be at risk of being duemned upon legal challenge.

Preferred policy under 111: cap-and-trade with perbrmance standards backstop
During dialogue discussions, a policy approach mastified with the potential to
capture both the efficiency and flexibility bensfdf cap-and-trade and the legal certainty
of technology-based performance standards [sedt}t Under the approach, EPA
would set standards for categories of GHG sourndsiusection 111. In addition, the
regulations could have as a severable elementia¢gr@rogram to improve the cost-
effectiveness of the standard. By including bo#h performance standard and trading
program, EPA could show that the trading programld@achieve greater emissions
reductions than the performance standard alonegtdawver cost. The initial technology
standard would serve as a backstop in the eventitbdrading provision were legally
overturned, insuring that significant reductiongevstill achieved. Emissions covered
by the trading program would not need to comphhwiburce-by-source performance
standards. This approach would achieve more emnisseductions at less cost and
provides a compelling intrinsic argument againktgal challenge—how can it be argued
that a more effective and lower cost solution is“best”?

8 The primary reason that CAMR was overturned was E#PA had not used the proper procedures for
removing mercury from the list of hazardous aidytaints.



Cap-and-Trade With Performance Standard Backstop

Section 111 of the Clean Air Act requires EPA tbteehnology-based performance
standards for various categories of stationarycesur But cap-and-trade programs
are often preferred for their economic efficienogl dlexibility. Is there a way to get
the benefits of market programs within the curgatute? In the case of both the
Clean Air Interstate Rule and the Clean Air MercRryle, the EPA was prevented
from administratively implementing market-basedgveons, because its programs
were not grounded in the law.

One solution would be to couple performance statglaith a severable trading
provision to improve the cost-effectiveness ofdtendard. Entities subject to the
trading provision would not have to achieve compd@on a source-by-source basig,
but could trade emissions allowances. The teclyyattandard would serve as a
backstop in the event that the trading provisionewegally overturned, insuring tha
significant reductions would still be achieved. eT3tringency of the cap would be skt
such that the program exceeds the environment&gon of the performance
standard alone. Trading should be allowed acressamy source categories possilje.
This solution could achieve the efficiency of a kerwhile grounding the design of
the market in the statute and demonstrated techpolo

Environmental groups have challenged market-bassgtgms based on two main
concerns: 1) the possibility of pollution “hotspoésd 2) the idea that standards
would achieve a more stringent environmental objedhan a market system. The
are no hotspot concerns in the case of GHGs, bec¢hayg are globally well-mixed
(no local areas have more or less GHG than anotlsenne groups have challenge
GHG market programs because of the possibilityod$pots for co-pollutants, but
those issues are best addressed directly relatitigetrelevant pollutants. The secogd
concern is really about stringency, not the formegjulation. By coupling the
stringency of the cap to underlying standardsatiEncy can demonstrate that the
cap-and-trade program would achieve equivalenetiebemissions reductions.

Regulated entities have often challenged air poltutegulations based on projectiofs
of high compliance cost. Market-based instrumalitav greater flexibility, and thu
lower cost of compliance than the underlying stadd& he incentive to challenge a
market-based system would be reduced because latextjantity would be subjecte
to the performance standard should they succeeldalienging the market system.

One concern expressed about this proposal iseéfjatated entities may not make uge
of the efficiency-enhancing trading provisionshiéy are worried that the trading
component may be overturned. This issue can bemzied by setting the standards
through a collaborative stakeholder process sutheageg-neg process. In additionrl1
such a concern would be temporary, since some fsaliely to challenge the syste
in its early years, leading the court to rule oa lggality of this type of trading
approach.
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PSD and Title V permitting requirements for GHGs waild present major problems
The Clean Air Act contains two permitting prograthat would be problematic should
they be implemented in the same way that permitiesgoccurred for traditional
pollutants. Prevention of Significant Deteriorati@SD) permits are required for new
sources, whereas Title V operating permits areirequor existing sources.

The PSD program requires new and modified “majorces” to obtain permits prior to
beginning construction. Among other requiremeiiisse permits must demonstrate the
use of “best available control technology” (BACWhich can involve lengthy legal
proceedings. A major source is defined in theus¢ads a source with the potential to
emit more than 100 or 250 tons of pollutant, depandn the source type. This statutory
definition is problematic because CO2 is generathytted in much larger quantities than
other pollutants regulated under the Act. Mangnelie policy studies characterize
“major sources” of CO2 as those emitting at le@0Q0 or 25,000 tons of CO2 per year,
far larger than the major sources of SO2 or NOx.

Many small sources previously unregulated undeCAé have the potential to emit
more than 250 tons of CO2. These sources inclonddl sndustrial facilities, multifamily
residential units and commercial buildings usingurel gas heating, which together
could be responsible for a significant portion 31G emissions in the U.5.If the 250
ton threshold for permitting were applied, the nemaf PSD permits would multiply by
at least a factor of 10. Title V operating pernpitesent a greater burden for small
sources; the pollution limit for these permitsustj100 tons. The permitting programs
would cost considerable time, administrative resesyrdelays, and litigation costs for
small sources without clear benefit. Numerous Esmalrces are better addressed
through standards than case-by-case permitting.

Many critics of GHG regulation under the Act havgued that if EPA makes an
endangerment finding, it would have no alternabiveto apply the usual permitting
programs to small sources of GHGs, thus causimagively high economic costs for
small environmental benefit. However, in the ANBRe EPA has suggested several
possible approaches and legal arguments to addp8bgand Title V permitting
programs to GHGs and small sources. It sugge®tarstining or standardizing
permitting procedures or administratively alteramgissions thresholds, at least during a
phase-in implementation period, based on “admatist necessity” and to avoid
“absurd results.” While altering emission threstsoiay be more likely to raise legal
challenges, “general permitting” approaches usesipusly in implementing the Clean
Water Act appear promising, as does establishipgymitting schedule by source type to
improve administrative viability. These standaedizapproaches could streamline the
regulatory program for small sources while at thes time ensuring that these
emissions reduction opportunities are capturedational climate policy. It is unclear

° In 2005, the residential and commercial sectonewesponsible for 18.0% and 18.2% of U.S. greeséou
gas emissions respectively. However, new residebtiildings constitute a very small portion of the
overall stock of buildings. In 2005, the boom omire building meant new residential construction enad
up about 1.5% of homes. Figures are not immedgiatedilable for the amount of emissions due to cesir
that would be affected by PSD and Title V permgtthresholds.
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whether such modified permitting proposals wouldipkeld or how the courts would
treat lawsuits issued before a given source typermge permit is created. Under the
Clean Air Act, streamlined procedures are not $madly authorized, whereas they are
under the Clean Water Act.

EPA Experience with General Permits

When relatively small and numerous sources areinetjto obtain environmental
permits, it becomes administratively difficult abdrdensome to perform individual
proceedings for each source. In such cases, pigrgnean still be performed throughf
generalized rules for the permits. One such methsed in the case of the Clean
Water Act, is called “general permits.” This apgeb presents a feasible model for
EPA to permit small sources of GHG pollution, shibiilbe forced to perform PSD
and Title V permitting for small sources not prexsty required to obtain permits.

An important source of stormwater pollution is réfrfoom construction sites. Baseq
on EPA guidelines, states have issued general fgewhich outline control measure
which construction site managers must use in daldemonstrate their use of best
available technology to avoid water pollution. téed of a lengthy permit
proceeding, a construction site manager must file#ice of intent” (NOI) to be
covered by the general permit. Permit to operathen granted based on the termq of
the general permit. In principle, such permitsiddae developed for various small
sources of GHG pollution as an alternative to irdiial permit proceedings.

JJ

Some favored climate policy mechanisms are not pake under the Act
Market-based pollution control mechanisms suchapsand-trade and pollution taxes
have gained significant support in the case ofrgtease gas pollution. Many advocates
of cap-and-trade proposals support partial ordutitioning of emissions allowances to
support research and development programs for bmvem technologies, for
compensating low income consumers, for tax cutsttuer uses besides allocating
allowances to regulated entities. Although sevausthorities could plausibly be used to
impose a cap-and-trade program under the CleaAdijrallowance value could not be
used for any purpose other than grandfatheredafteeation to regulated entities.
Neither could a carbon tax be imposed under the Bangress holds the sole power to
raise and spend funds, and has not delegated ploags's to the EPA in the Clean Air
Act. In addition, it may be hard to regulate enamss upstream via carbon content of
fuels using CAA authorities.

Legislation could lead to better climate policyides than the current Clean Air Act, if
only because more policy options would be availébleh as carbon taxes, auctioning,
the flexible use of allowance value, and upstreamtp of regulation).
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lll. How well do CAA mobile source programs “fit” t he GHG problem?

The Clean Air Act provides broad authority for reging pollution emissions from
vehicles under section 202 and air pollution frarelfunder section 211. Further, for
pollutants subject to a NAAQS, EPA has requiredf@onity between transportation
planning and state implementation plans to achid&AQS. Many experts on GHG
policy proposals favor a “three-pronged” approaxhlimate policy, with specific
measures addressed to improving the efficiencyebfales, lowering the carbon content
of transportation fuels, and lowering the amouat trehicles are driven. The following
sections evaluate the “fit” between various CAA n@®Bource provisions and the GHG
problem.

Vehicle emissions standards could be workably ap@d to GHGs under section 202
Section 202 of the Clean Air Act requires the EP&mAnistrator to set “standards
applicable to the emission of any air pollutantiirany class or classes of new motor
vehicles...which in his judgment cause, or contalio, air pollution which may
reasonably be anticipated to endanger public healitelfare.” Such standards could be
workably promulgated for GHGs despite the overlagh fuel economy standards. The
standards must also be feasible to achieve; thatestaequires that EPA consider the time
and cost necessary to develop and apply emissashs:ing technologies in setting
standards.

The simplest approach to regulating vehicle emimssimnder the Act would be to use a
structure parallel to that used for fuel econonaydards; manufacturers would have to
meet some fleet-averaged emissions standardsovelgcles they sell, adjusting for
vehicle size or class. Unlike stationary souremaards, EPA has historically used
flexibility and trading mechanisms with vehicle esions standards. There are no
plausible challenges to the legality of a vehiglassions standard, and a standard is seen
as more effective than a carbon price in reducmgsions from vehicles. The most
common objection is that emissions standards gukadtive or preempted by fuel
economy standards, but the Supreme Court spetjf@dtiressed that issue: “The fact
that DOT’s mandate to promote energy efficiencysélfing mileage standards may
overlap with EPA’s environmental responsibilitiesio way licenses EPA to shirk its
duty to protect the public ‘health’ and ‘welfart.”

Conflicts about vehicle emissions standards will babout stringency

While it is unlikely that there will be challengesEPA’s authority to issue vehicle
emissions standards for CO2, there will likely imagreements over the stringency of
any such standards. In the context of signifi¢emraincial problems, automakers are now
reforming their fleets to comply with recently ieased fuel economy standards, which
will rise to at least 35 mpg by 2020. Automakengua that any vehicle emissions
standards should be set at the same level asdoebey standards; after all, those
standards have been set by Congress as the papace between energy security,
environmental, and economic factors. By conti@atifornia and 13 other states have

10 Massachusetts v. EPA
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adopted vehicle emissions standards more stririgantthe Corporate Average Fuel
Economy (CAFE) standards enacted by Congress i&rlegy Independence and
Security Act (EISA)*' In December, 2007 the Bush administration arghatwith the
new fuel economy standards, no vehicle emissiamiards are necessary. The Supreme
Court had already answered this question in theshtdsisetts decision, ruling that fuel
economy rules do not preempt emissions standaifdscever, the Supreme Court
decision was made in the context of a legislateadiock which had prevented any
change in fuel economy standards since they westesket in 1975. In the present context
of newly increased fuel economy standards, althdbghegal questions are unchanged,
there is a diminished motivation from a policy gestive to enact vehicle emissions
standards more stringent than fuel economy stasdakdalyses have consistently shown
vehicle efficiency to be one of the cheapest GHiticdon measures; arguably
consumers realize savings over the life of thelmele (due to fuel cost savings and
despite upfront cost increases). However, thefiisrand feasibility of increasing

vehicle efficiency beyond the levels already maedatnder CAFE are debatable.

Even if vehicle emissions standards were setete equivalent to existing fuel

economy standards in the near future, there aer oftportunities for emissions
standards to act as a complement: planning hoamdrsource categories. Fuel economy
standards can only be set over 5 year periods,ease@missions standards can provide a
longer period of certainty. Further, fuel econostgndards are traditionally only applied
to light duty vehicles, whereas EPA could set emrssstandards for medium-duty
trucks, heavy duty trucks, planes, trains and shEiSA gave new authority for NHTSA
to set maximum achievable standards for mediumhaasty-duty vehicles. These
standards should be developed jointly with EPAhst both fuel savings and
environmental objectives are achieved.

A low-carbon fuel standard could be created underexction 211, but is not required
Section 211(c)(1) gives broad authority for EPAdgulate the content of motor vehicle
fuels or additives that may reasonably be antieiggéd endanger health or welfare.
Some advocates have argued that this section beulded to implement a low-carbon
fuel standard (LCFS). There is a legal questioptivér a LCFS could be implemented
under this section, since the standard would ne@dc¢ount for how a fuel was
manufactured, not just the content of the fuelg&dless, the statute does not require
such a standard (unlike section 202, which requirasa vehicle emissions standard be
implemented should an endangerment finding be made)

A Renewable Fuel Standard is already implemented wer the Act

A renewable fuels standard is already being impteeteunder the Act. Beginning in
2007, fuel producers must increase the proportioerewable fuel they provide to reach
a national target of 36 billion gallons by 2022 aly environmental experts prefer a low-
carbon fuel standard to a renewable fuel standacduse a LCFS can potentially be
designed to distinguish between different renewéidés based on their ability to reduce

1 “Comparison of Greenhouse Gas Reductions for thieed States and Canada Under U.S. CAFE
Standards and California Air Resources Board Gregsd Gas Regulations”, February 25, 2008.
http://www.climatechange.ca.gov/publications/arbBARO00-2008-012/ARB-1000-2008-012.PDF
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GHG pollution generated in both the course of potidn and use of the fuel. In the
extreme case, some researchers have argued thassonces of renewable fuel are

more harmful from a climate change perspective tharfossil fuels which they replace.
Although there are many challenges in construditurate measurements, an LCFS can
in principle solve this problem. If an LCFS weneplemented under the Act, it would be
important to reconcile its terms with the RFS alyeanderway.

Vehicle miles travelled could be reduced using trasportation plan conformity

under NAAQS, but the overall NAAQS program is not vell suited to GHGs

Many transportation and climate policy experts deekddress the three factors that
contribute to GHG emissions from vehicles, inclgpimprovements in vehicle
efficiency, reduced carbon-intensity of fuels, aetreases in vehicle miles-travelled
(VMT). Recent laws have increased fuel economyrandwable fuel standards. While
some localities are beginning to focus on comprsiverplanning to reduce VMT, there
are no national laws requiring such reductions.

Transportation planners already use travel demawdkia to project air pollutant
emissions due to driving for transportation plagramd Clean Air Act compliance. They
must ensure that infrastructure and land use dpredat plans will not prevent their
jurisdictions from attaining air quality standardSmart growth advocates want planners
to use a similar approach for GHGs. Communitiesgied for less driving would

control emissions while preserving quality of lifSuch an approach could be
implemented as part of NAAQS, if air quality stardtawere set for GHGs. However,
there are many other deficiencies of NAAQS for @dg GHG emissions, as discussed
above. Furthermore, there are various criticisfrte@conformity modeling process
which suggest modeling and data need to be imprbeéate transportation modeling
could effectively be used to shift planning deansian a way that reduces driving. For
these reasons, smart growth policy is an unlikalyyecandidate for implementation
under the existing Clean Air Act.

V. Conclusion

The Clean Air Act does not present an ideal pdiiaynework to reduce GHG pollution.
Nevertheless, if an endangerment finding is madéGG& must be regulated under the
Act. Within the limits of the law, any greenhowgses programs implemented under the
Act should adapt their design to maximize effecie®gs and cost-effectiveness according
to the unique characteristics of GHGs and thee molthe U.S. economy. This paper
sought to outline a workable, pragmatic approaategulating GHGs under the Clean

Air Act which would better address the interesta ofide variety of stakeholders than
other possibilities for regulating GHGs under tha.A

Regulating GHGs under the Clean Air Act, and asgedijudicial action, is only one
aspect of a larger debate over climate policy enited States. There has also been
extensive legislative action in Washington anddtages. If Congress is able to pass
comprehensive climate policy, the role of reguigtGHGs under the Clean Air Act will
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need to be restricted to prevent duplicative requents and could be used to support
complementary policies and measures not provideohfthe legislation. However, any
new comprehensive climate policy legislation muakeclear how GHGs should be
treated under existing Clean Air Act programs thi@ interim before legislation is
passed, the administration has a responsibilitggpond to the Supreme Court decision
and address GHGs under the current statute.

Appendix: Clean Air Act basics

The Clean Air Act was the first among modern UiSimnmental laws, passed as the
“Air Pollution Control Act” in 1955. It has undepsge major revisions in 1970, 1977 and
1990. Since its inception it has resulted in syt significant improvements in public
health and welfare due to decreased air pollutibhas also cost industry billions of
dollars and resulted in hundreds of rulemaking peodings and court cases. However,
government benefit-cost evaluations have showntkigabenefits air pollution reduction
under the CAA have far outweighed the ctfsts

The authorities under the Act add up to a comprelerstructure for addressing air
pollution problems. States and the federal govemtrshare responsibility for reducing
air pollution under the Act. States have primasponsibility for achieving clean air,
while the federal government must ensure minimung@aality standards for all
Americans. The statute includes rules for staidermulate plans and measures to attain
air quality standards over set timelines, callgdtésimplementation plans” (SIPs, §110)
while also requiring the federal government torsgtonal ambient air quality standards
(NAAQS, 8108) and technology-based standards &tiostary and mobile sources

(8111, 8202).

The Act has been applied to a variety of diffeqgoitution types, using various policy
tools. Local pollution problems have included N&nhd volatile organic compound
(VOC) emissions which lead to ground-level ozoRegional problems have included
SO2 leading to acid rain. Global problems havéuthed the hole in the stratospheric
ozone layer. Regulations have forced the developered deployment of cutting-edge
pollution control technologies, such as SO2 scrubbethe case of stationary sources,
and catalytic converters for motor vehicles. Matkased cap-and-trade programs have
been implemented for NOx and SO2 emissions. Intstiee Act has been a flexible and
varied mechanism for reducing pollution. The faling table lists key provisions of the
Act referenced in this report.

12«The Benefits and Costs of the Clean Air Act, 19880,” EPA, October, 1997. This retrospective
benefit-cost analysis of the Act concluded thatAliehad resulted in $523 billion in compliance tsosver
20 years, with estimated benefits of $22 trillidBenefits represent the estimated value Americah®ip
avoiding poor air quality, and on the illnesses preinature deaths that would have occurred in the
absence of the 1970 and 1977 CAA amendments.
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Table 1: Key Provisions of the Clean Air Act

Name / Section

Description

National Ambient Air
Quiality Standards
(NAAQS), 8107-110

Requires EPA to establish ambient air quality shadsl
designed to protect public health and welfare \&ithadequats
margin of safety based on scientific data. States
responsible for adopting State Implementation P(&fBs)
establishing procedures and rules necessary fo #t&a
standards. EPA verifies that the SIPs are adegaatkthere
are various schedules and procedures for reachengit
quality standards. If a SIP is inadequate, EPA mpose
sanctions, and ultimately may define a plan forgtage (a
Federal Implementation Plan, or FIP). In additiederally
funded projects must “conform” to the SIP.

AY%

New Source
Performance Standards
(NSPS), 8111

EPA sets national technology-based emissions stdsidiar
new stationary sources based on “best demonstrated
technology”. These standards set a consistentibaseross
states. They are designated for over 70 categofigsurces,
including powerplants, steel mills, and smeltdrssetting
standards, EPA must take costs into account.

Hazardous Air
Pollutants (HAPs), 8112

EPA sets standards for “Maximum Achievable Control
Technology” (MACT) for 188 listed hazardous air [ptdnts.
In addition, EPA sets health-based standards tovwdda
residual risk, and standards for area sources.

Emissions Standards fo
Motor Vehicles, Title II,
8202, 213, 231

rEPA sets national technology-based emissions stdsdiar
new motor vehicles. California may set more seintg
emissions standards upon EPA waiver of preemption.
Additional sections provide authority for standafoisnon-
road vehicles, aircraft and ships.

New Source Review
(NSR) / Prevention of
Significant Deterioration
(PSD), Part C of Title |

All new major sources of pollution emissions ancmng
sources undergoing “major modification” are reqdite
apply for a permit before beginning constructidre permit
must demonstrate the use of “best available control
technology”, which is a more stringent standarahthzest
demonstrated technology”. A “major source” is defl as
one which emits more than 100 or 250 tons of paliyt
depending on the source category.

Acid Rain Cap-and-
Trade Program, Title IV

Imposes cap-and-trade for acid-rain-causing SO2®atis
from power plants, with permit allocation and tragirules.

Operating Permits,
Title V

All existing sources which emit at least 100 toha o
regulated pollutant must annually obtain a Titlepérating
permit, which is meant to draw together all emissio
limitations to which a source is subject for thegmse of
clarifying requirements and easing enforcement.

Stratospheric Ozone

Codified terms of the Montreal protocol, includitigg gradua

Protection, Title VI

phase-out of CFC chemicals which deplete the ofayes.
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